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1. In tro duc tion

Why com pe ti tion com pli ance is im por tant 

1.1 It is Sabita's pol icy that its em ploy ees and all of Sabita's mem bers 
com ply strictly with the com pe ti tion laws of South Af rica;

1.2 The term "com pe ti tion com pli ance" re fers to meth ods de signed to 
as sist Sabita and its mem bers to com ply with the var i ous 
com pe ti tion laws put in place to en sure that com pe ti tion is not 
ad versely af fected;

1.3 The Com pe ti tion Act 89, of 1998, as amended ("Com pe ti tion Act") is 
the leg is la tion in South Af rica set ting out the com pe ti tion laws. The 
main pur pose of the Com pe ti tion Act is to pro mote and main tain 
com pe ti tion amongst busi nesses in South Af rica. In ap ply ing the law, 
South Africa's in dus trial ob jec tives are also taken into ac count to 
pro mote a fair and ef fi cient econ omy;

1.4 As an in dus try as so ci a tion, Sabita seeks to en able com pli ance by all 
mem bers with South Af ri can com pe ti tion laws and rules. The 
Com pe ti tion Act ap plies to all eco nomic ac tiv ity hav ing an ef fect 
within South Af rica. The Com pe ti tion Au thor i ties can im pose fines of 
up to 10% of Sabita's and/or its mem bers' turn over, which could 
trans late into hefty fines. The laws have now been re vised1 to 
in clude per sonal fines and/or im pris on ment (or both) for 
di rec tors and man ag ers. In ad di tion to the risk of large fines and/or 
jail time, breach of South Af ri can com pe ti tion rules can also have the 
fol low ing con se quences: 

1.4.1 an agree ment that in fringes com pe ti tion laws may be wholly 
or par tially in valid, which means that Sabita and/or its 
mem bers can not en force such an agree ment; 

1.4.2 an or der to cease or mod ify an in fring ing agree ment or 
prac tice; 

1.4.3  third par ties who suf fer loss as a re sult of anti-com pet i tive 
be hav iour may bring an ac tion against Sabita and/or its 
mem bers for civil dam ages; 
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1.4.4 in ves ti ga tions into Sabita and/or its members' busi nesses 
that can be very dis rup tive and time-con sum ing; 

1.4.5 in ves ti ga tions and pos si ble le gal pro ceed ings re sult ing from 
in fringe ments can take years to re solve lead ing to high 
costs, reputational risks and ad verse press com ments to 
Sabita, use of man age ment time and re sources, which 
should be de voted to more prof it able pro jects; and 

1.4.6 in creased risk of fur ther com plaints against Sabita and 
on go ing sur veil lance by the Com pe ti tion Au thor i ties. 

1.5 This Pol icy pro vides an over view of the main rules of South Af ri can 
com pe ti tion law and sets out pro ce dures and guide lines that must be 
fol lowed when deal ing with mat ters to which com pe ti tion laws may 
ap ply. In the event of any que ries or un cer tainty as to the ap pli ca tion 
of com pe ti tion laws to spe cific ac tiv i ties, com pe tent le gal ad vice 
should be sought. Read ers should note that while this Pol icy is 
in tended to pro vide all em ploy ees and mem bers with gen eral 
guid ance and guide lines on the Com pe ti tion Act, it is not a sub sti tute 
or re place ment for le gal ad vice;

1.6 The man age ment of Sabita is com mit ted to com ply ing with 
com pe ti tion laws and all em ploy ees should be aware that any 
in fringe ment of the pro ce dures or guide lines in this man ual will be 
viewed in a se ri ous light. Break ing the com pe ti tion rules is a 
dis ci plin ary of fence, lead ing to dis ci plin ary ac tion, which in cludes 
dis missal for em ploy ees. This Pol icy doc u ment should be stud ied 
very care fully as com pe ti tion com pli ance is es sen tial in the con duct 
of all busi ness ac tiv i ties within Sabita;

1.7 In the event of any que ries or un cer tainty as to whether com pe ti tion 
laws may ap ply to spe cific ac tiv i ties, in de pend ent and com pe tent 
le gal ad vice should be sought.  Sabita en cour ages full com pli ance 
with com pe ti tion law, but can not ac cept re spon si bil ity for 
in fringe ments by mem bers.  
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2 Crim i nal/per sonal li a bil ity for di rec tors 
and se nior man age ment 

2.1 The new Com pe ti tion Amend ment Act in tro duces crim i nal and 
per sonal li a bil ity for di rec tors and se nior man age ment. A per son 
com mits a crim i nal of fence if, while act ing as a di rec tor of a 
com pany, or while en gaged or pur port ing to be en gaged by a 
com pany, and in a po si tion hav ing man age ment au thor ity within the 
com pany:

2.1.1 was re spon si ble for caus ing the firm to en gage in a 
pro hib ited prac tice, busi ness con duct com pris ing car tel 
con duct, with one of its com pet i tors, i.e. en gag ing in di rect 
or in di rect price fix ing, mar ket di vi sion or col lu sive ten der ing, 
of ten re ferred to as car tel con duct; or

2.1.2 know ingly ac qui esced in the firm en gag ing in a pro hib ited 
prac tice, i.e. the per son con cerned had ac tual knowl edge of 
the pro hib ited con duct by the firm at the time when the 
pro hib ited con duct oc curred and did not seek le niency or 
re port such con duct to the Com pe ti tion Com mis sion 
("Commission").

2.2 The term "man age ment au thor ity" is not de fined in the Com pe ti tion 
Amend ment Act, but may be con strued to in clude per sons who could 
con ceiv ably be deemed to oc cupy a "man age ment" po si tion. This 
would in clude per sons in a mid dle man age ment po si tion, but could 
also ex tend to per sons in rel a tively ju nior man age ment po si tions;

2.3 Any per son con victed of a car tel con duct con tra ven tion is li a ble to a 
fine not ex ceed ing R500 000, or to im pris on ment for a pe riod not 
ex ceed ing 10 years, or to both such a fine and im pris on ment. 
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3 What prac tices and con duct are reg u lated by the 
Com pe ti tion Act? 

3.1 The Com pe ti tion Act reg u lates cer tain pro hib ited prac tices and 
merg ers. Pro hib ited prac tices fall into the fol low ing cat e go ries: 

3.1.1 those that may oc cur be tween com pet i tors, be ing 
com pa nies in the same mar ket (hor i zon tal re la tion ship), 
con sist ing of agree ments or con certed prac tices or 
de ci sions by as so ci a tions of com pa nies; and/or 

3.1.2 those prac tices that may oc cur be tween a firm and other 
par ties, such as sup pli ers or cus tom ers (ver ti cal 
re la tion ship); and/or

3.1.3 the abu sive con duct by a firm con sid ered to be in a 
dom i nant po si tion in a par tic u lar mar ket. 

3.2 Merg ers (trans ac tions of a cer tain value that in volve ei ther the 
dis posal or ac qui si tion of a con trol ling in ter est or shares in a 
busi ness) will not be dis cussed in this doc u ment, and mem bers are 
thus urged to ob tain their own in de pend ent ad vice for com pli ance 
with merger reg u la tions. 
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4 Ar range ments with com pet i tors 

4.1 The Act states that agree ments be tween, or con certed 
prac tices or de ci sions by, as so ci a tions of firms are pro hib ited if: 

4.1.1 they are made by firms in a hor i zon tal re la tion ship. In other 
words the com pa nies con cerned, con duct busi ness in the 
same prod uct or geo graphic mar ket; and

4.1.2 the agree ments, con certed prac tices or de ci sions of the 
as so ci a tions are re stric tive. This means that they have, or 
are likely to have, the ef fects of sub stan tially pre vent ing or 
less en ing com pe ti tion in a par tic u lar mar ket. 

4.2 Such agree ments are jus ti fi able only if they have pos i tive 
pro-com pet i tive ef fects that out weigh the neg a tive ef fects, ex am ple, 
ef fi cien cies or tech no log i cal gains;

4.3 In par tic u lar, the law ab so lutely pro hib its the fol low ing types of 
agree ments:       

Agree ments to fix prices 

4.3.1 These agree ments in clude fix ing a pur chas ing or sell ing 
price, as well as other trad ing con di tions such as dis counts, 
credit terms, price dif fer en tials (or price in creases) and 
agree ments to charge prices that are the same;

4.3.2 A price fix ing agree ment in cludes an agree ment to fix: 

4.3.2.1 max i mum as well as min i mum prices;

4.3.2.2 a range of prices within which com pet i tors will 
com pete;

4.3.2.3 the amount of dis count to be given to cus tom ers;

4.3.2.4 any term or con di tion of sale, not just the price, 
in clud ing credit terms;

4.3.2.5 the price of a ser vice or prod uct;
4.3.2.6 an agree ment to use a spe cif i cally agreed 

for mula to price a good or ser vice. 
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4.3.3 Price fix ing hap pens in var i ous ways and could in clude the 
set ting of a min i mum price be low which prices are not to be 
re duced; es tab lish ing an amount or per cent age by which 
prices are to be in creased; and/or es tab lish ing a range 
out side of which prices are not to move;

Mar ket-shar ing agree ments

4.3.4 These agree ments are be tween com pet i tors to not 
ap proach each oth ers’ cus tom ers. It could also be a 
de ci sion to al lo cate cus tom ers, sup pli ers, ter ri to ries or 
spe cific types of prod ucts or ser vices;

4.3.5 This con duct takes place where firms agree to share 
mar kets, whether by ter ri tory, type or size of a cli ent, thus 
pre vent ing or less en ing com pe ti tion amongst them selves. 
This may be done in ad di tion to, or in stead of, agree ment 
about prices that com pet i tors may charge;

Col lu sive ten der ing or bid-rig ging agree ments 

4.3.6 Ten der ing pro ce dures are de signed to pro mote com pe ti tion 
among pro spec tive sup pli ers. Ten ders sub mit ted as a re sult 
of joint ac tiv i ties are, there fore, likely to have the ef fect of 
pre vent ing or less en ing com pe ti tion and are pro hib ited 
out right;

4.3.7 The tech niques of col lu sive ten der ing may in clude: 

4.3.7.1 bid sup pres sion: when a num ber of po ten tial 
com pet i tors do not ten der, or with draw from the 
pro cess of ten der ing; or 

4.3.7.2 com ple men tary ten der ing: when some potential
com pet i tors agree to sub mit ten ders that are too
high to be ac cepted; or 

4.3.7.3 bid ro ta tion: when all po ten tial com pet i tors 
sub mit ten ders but only one of them sub mits the
lowest and win ning ten der at any one time. Over 
time, the con spir a tors re ceive the agreed share of 

the value of the con tracts. 
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Note 

Any form of price-fix ing, mar ket shar ing or col lu sive ten der ing is ab so lutely      
pro hib ited. No jus ti fi ca tions what so ever are per mit ted, and such contra ven tions 
at tract the high est pen al ties. Fur ther, Sabita's mem bers must en sure that           
as so ci a tion meet ings are not used as a fo rum or plat form for dis cus sion of or    
en gagement in pro hib ited con duct. More im por tantly, in terms of the new    
amend ments, per sons in man age ment au thor ity may be im pris oned or fined in
their per sonal ca pac ity. 



5 Agree ments with sup pli ers and/or cus tom ers 

5.1 Agree ments en tered into be tween any Sabita mem ber and its 
sup pli ers or cus tom ers are re ferred to as "ver ti cal agree ments". 
Other ex am ples are an agree ment be tween a man u fac turer and a 
whole saler, a whole saler and a re tailer or a bi tu men pro ducer and a 
road con trac tor. These agree ments, there fore, con nect two mar kets 
which can con sti tute a re la tion ship be tween sup plier and cus tomer;

5.2 The law states that agree ments be tween par ties in a ver ti cal 
re la tion ship are pro hib ited if re stric tive prac tices oc cur be tween such 
par ties in a ver ti cal re la tion ship and the agree ment is re stric tive: i.e. 
it has, or is likely to have, the ef fect of sub stan tially pre vent ing or 
less en ing com pe ti tion in the mar ket;

5.3 In gen eral, these re stric tive prac tices are made be tween par ties 
op er at ing at dif fer ent lev els in the sup ply chain for the sup ply of 
prod ucts or ser vices;

5.4 Where such agree ments raise com pe ti tion con cerns, an as sess ment 
of such agree ments will be made by the Com pe ti tion Au thor i ties to 
de ter mine whether the anti-com pet i tive ef fects out weigh the pos i tive 
ef fects on com pe ti tion;

5.5 Sabita rec om mends that its mem bers ob tain their own in ter nal le gal 
ad vice on com pli ance when deal ing with cus tom ers and sup pli ers. 
The fol low ing are guide lines for mem bers:

5.6 Re sale price main te nance: 

5.6.1 Re sale price main te nance is ver ti cal price fix ing. It re fers to 
agree ments en tered into be tween firms at dif fer ent lev els of 
the mar ket struc ture, which es tab lish the price at which their 
goods or ser vices should be re sold. It can take the form of 
set ting ei ther the min i mum price, be low which prod ucts or 
ser vices may not be sold to the ul ti mate user, or a max i mum 
price, above which a sale can not take place;

5.6.2 This form of price fix ing, as is the case with any other form 
of price fix ing, is ab so lutely pro hib ited. This means that the 
prac tice is pro hib ited from the out set and no de fence is 
ac cepted for such con duct. 
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6 Abuse of dom i nance 

6.1 If any Sabita mem ber is re garded as dom i nant in any of 
its busi ness ar eas, such con duct can be scru ti nised by the 
Com pe ti tion Au thor i ties. In fringe ment of the com pe ti tion laws takes 
place if a mem ber of Sabita abuses its dom i nant po si tion in some 
way - e.g. through exclusionary con duct or be hav iour that re sults in a 
sub stan tial less en ing or pre ven tion of com pe ti tion;

6.2 Dom i nance con sists of hav ing suf fi cient mar ket strength to act 
in de pend ently of the mar ket. It does not nec es sar ily en tail hav ing a 
ma jor ity share of the mar ket, al though a mar ket share of over 35% is 
closely scru ti nised. In South Af rica, mar ket shares of 35% and above 
and "mar ket power" are closely scru ti nised for dom i nance. Mar ket 
power is the abil ity of a Sabita busi ness/company to act alone in 
terms of price and other mar ket con di tions. Dom i nance is pre sumed 
if a firm has above 45% mar ket share;

6.3 While no wrong is per ceived in be ing dom i nant, the abuse of 
dom i nance is pro hib ited. The fol low ing pro vi sions on abuse of 
dom i nance are only ap pli ca ble to mem bers who are dom i nant in 
spe cific ar eas of busi ness ac tiv ity;

6.4 A dom i nant firm in South Af rica is pro hib ited from the fol low ing: 

Charg ing ex ces sive prices 

6.4.1 Charg ing or ex tract ing ex ces sive prices by a dom i nant firm 
is an in fringe ment of the com pe ti tion laws. Such prices can 
in clude any fee charged by a mem ber of Sabita which may 
be dom i nant. "Ex ces sive price" may be de fined as a price 
that has no rea son able re la tion to the eco nomic value of a 
prod uct and/or ser vice;

6.4.2 In re spect of a com plaint lodged with the Com pe ti tion 
Au thor i ties, a de tailed anal y sis of costs in re la tion to a 
ser vice or prod uct com plained of would be re quired be fore 
any judg ment could be reached. The ques tion to be asked 
is whether the dif fer ence be tween the price ac tu ally charged 
and the costs ac tu ally in curred is ex ces sive, and if so, 
whether the price in it self is un fair (i.e. it bears no 
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rea son able re la tion to the eco nomic value or when 
com pared to other com pet ing prod ucts);

6.4.3 Prices in a par tic u lar mar ket can be re garded as ex ces sive 
if they al low a dom i nant firm to sus tain prof its higher than it 
could ex pect to earn in a com pet i tive mar ket. A bal ance 
needs to be struck be tween a rea son able re turn re quired by 
in ves tors, share hold ers and lend ers of the busi ness, and 
prices paid by con sum ers.

Re fus ing a com pet i tor ac cess to an es sen tial fa cil ity 

6.4.4 The law states that re fusal to sup ply an es sen tial fa cil ity to a 
com pet i tor may con sti tute an abuse of dom i nance if there is 
no ob jec tive jus ti fi ca tion for the con duct. Whether a 
par tic u lar fa cil ity is es sen tial must be as sessed on a 
case-by-case ba sis. 

Re quir ing or in duc ing a cus tomer or sup plier not to deal with a
com pet i tor 

6.4.5 The laws pro hibit any mem ber of Sabita from im pos ing a 
con di tion or giv ing in cen tives or in duce ments to an other 
com pany to not deal with its com pet i tors;

6.4.6 If a mem ber of Sabita is dom i nant in any spe cific area of the 
mar ket, it may not in duce any cus tom ers to not pro cure 
ser vices or prod ucts from its com pet i tors. In duce ments 
in clude fi nan cial in cen tives, re bates, dis counts and any 
other ben e fit de signed to se cure the loy alty of any cus tomer 
or sup plier which has the ef fect of ul ti mately re duc ing 
com pe ti tion. 

Re fus ing to sup ply scarce goods to a com pet i tor when sup ply ing
those goods is eco nom i cally fea si ble 

6.4.7 A re fusal to sup ply a prod uct or ser vice is pro hib ited when it 
is aimed at elim i nat ing ac tual or po ten tial com pet i tors. A 
re fusal to sup ply can take many forms, i.e. an out right 
re fusal to sup ply, a re fusal based on terms which the 
sup plier knows are not ac cept able, or re fusal on un fair 
con di tions;
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6.4.8 Re fusal to sup ply can im pact on a sec ond ary 
mar ket, where the dom i nant firm com petes with 
the cus tomer, which it re fuses to sup ply. 
What ever the form of re fusal, the in tent is 
to elim i nate or sub stan tially re duce com pe ti tion. 

Sell ing goods or ser vices on con di tion that the buyer pur chases
sep a rate goods or ser vices un re lated to the ob ject of a con tract, or 
forc ing a buyer to ac cept a con di tion un re lated to the ob ject of a
con tract 

6.4.9 This prac tice is also known as "tying". Ty ing means mak ing 
the pur chase of a par tic u lar prod uct or ser vice con di tional 
on the pur chase of a dif fer ent prod uct/ser vice;

6.4.10 It is pro hib ited to link two prod ucts "ar ti fi cially" when there is 
no rea son able ba sis to do so. The ap pro pri ate route would 
be to al low a con sumer and/or end user a choice when 
opt ing to buy a prod uct and/or a ser vice;

6.4.11 Ty ing ob li ga tions may be jus ti fied by the na ture of the 
prod ucts con cerned. Note that each case is re viewed on its 
own mer its to de ter mine if tying is tak ing place. 

Sell ing goods or ser vices be low their mar ginal or av er age vari able
cost (pred a tory pric ing) 

6.4.12 This re fers to sell ing "below cost" to achieve mar ket power.  
It is also called "predatory pricing", which is stra te gic 
con duct whereby a company de lib er ately in curs short-term 
losses in or der to elim i nate a com pet i tor, and is thereby able 
to charge ex ces sive prices in the fu ture. This does not, 
however, im ply that when an ac tiv ity is run at a loss, it is in 
it self an in fringe ment of the law; nei ther does it mean that 
con sum ers can not ben e fit from such short-term con duct. 
The key in as sess ing this con duct is whether the dom i nant 
firm is cov er ing its costs. 

Buy ing up a scarce sup ply of in ter me di ate goods or re sources
re quired by a com pet i tor 

6.4.13 The above pro vi sion is self ex plan a tory. The pro vi sion does 
not ap ply where a dom i nant mem ber of Sabita can 
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dem on strate that there are pro-com pet i tive gains that 
out weigh the neg a tive ef fects of en gag ing in the con duct 
de scribed in the pre ced ing para graphs.

 Price dis crim i na tion by dom i nant companies is pro hib ited 

6.4.14 Price dis crim i na tion takes place where a dom i nant firm 
could be con sid ered to be ap ply ing dis sim i lar con di tions to 
equiv a lent trans ac tions, i.e. dif fer ent prices are charged to 
dif fer ent sets of cli ents. For price dis crim i na tion to be an 
abuse, it must also:

6.4.14.1 have, or be likely to have, the ef fect of 
 pre vent ing or less en ing com pe ti tion; and

6.4.14.2 re late to the sale of goods or ser vices of like
grade and qual ity to dif fer ent buy ers in an 
equiv a lent trans ac tion; and 

6.4.14.3 in volve dis crim i nat ing be tween those buyers
in terms of: 

(a) price charged; 
(b) dis count, al low ance, re bate or credit given or 

al lowed in re la tion to goods or ser vices; 
(c) the pro vi sion of ser vices; or
(d) pay ment method and terms for pay ment of  

goods and ser vices.

6.4.15 It is not price dis crim i na tion if the dom i nant mem ber of 
Sabita can show that the dif fer en tial treat ment makes only 
rea son able al low ances for dif fer ences in the cost of 
man u fac ture, dis tri bu tion, sale, pro mo tion, or de liv ery 
aris ing from dif fer ences in the places to which goods are 
sup plied to dif fer ent cus tom ers, or the meth ods or quan ti ties 
in which they are sup plied. Al ter na tively, there is no 
pro hi bi tion if a Sabita mem ber can prove that the dif fer ence 
rep re sents ac tion taken in good faith to meet a price or 
ben e fit of fered by a com pet i tor or in re sponse to chang ing 
con di tions af fect ing the mar ket which in cludes, de te ri o ra tion 
of per ish able goods, obsolesce of goods, liq ui da tion or 
sequestration or closing down sale in good faith.
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7 Ex emp tions 

7.1 An ex emp tion is a "writ ten per mis sion" by the
Com mis sion to en gage in any of the pro hib ited prac tices de tailed 
above. It should be noted that ex emp tions are granted only in 
ex cep tional cir cum stances, and only if such prac tice is pro hib ited.

Ex emp tions may be granted where a prac tice con trib utes to one or 
more of the fol low ing: 

7.1.1  the main te nance or pro mo tion of ex ports; 

7.1.2 pro mo tion of small busi nesses and companies con trolled or 
owned by his tor i cally dis ad van taged per sons; 

7.1.3 the re ver sal or re duc tion in the de cline of a par tic u lar 
in dus try; and/or 

7.1.4 the sta bil ity of an in dus try, as des ig nated by the Min is ter. 

7.2 Al though the pro vi sions for ex emp tions are brought to the at ten tion 
of Sabita mem bers they are encouraged, as a mat ter of pol icy,  to 
as sume that all the pro hib ited prac tices are pro hib ited. Any mem bers 
with queries re gard ing an ex cep tion re lat ing to any par tic u lar area of 
busi ness are en cour aged to con sult di rectly with their le gal counsel. 
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8 Do's and don'ts 

8.1 Gen eral Con sid er ations 

It is im pos si ble to set out a com pre hen sive list of "do's and don'ts", 
but the fol low ing con sid er ations will serve as a guide to ac tiv i ties 
which should never be en gaged in and other ac tiv i ties should be 
re viewed in ad vance. This list is not a sub sti tute for de vel op ing an 
un der stand ing of the prin ci ples set out in this Pol icy. The over-rid ing 
prin ci ple should be:  If in doubt, con tact your le gal de part ment or 
com pli ance of fi cer. 

8.2 Gen eral guide lines for Sabita mem bers deal ing with 
com pet i tors 

8.2.1 Ex er cise in de pend ent judg ment when sell ing prod ucts or 
ser vices to cus tom ers, and avoid any sem blance whatever 
of col lu sion with com pet i tors;

8.2.2 Make pric ing de ci sions in de pend ently of com pet i tors, such 
prices to be dictated only by com pany costs, mar ket 
con di tions and com pet i tive prices;

8.2.3 Do not en ter into any dis cus sion with com pet i tors 
con cern ing the fol low ing sub jects: 

8.2.3.1 prices, dis counts, re bates or credit pe ri ods;

8.2.3.2 the tim ing of price re views; 

8.2.3.3 agree ments to use a com mon for mula or 
method of  cal cu la tion to de ter mine prices; 

8.2.3.4 terms or con di tions of sale (in clud ing credit 
terms); 

8.2.3.5 costs or profit mar gins; 

8.2.3.6 bids or in ten tions to bid; 

8.2.3.7 al lo ca tion of sales ter ri to ries, cus tom ers or 
prod ucts; 
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8.2.3.8 se lec tion or ter mi na tion of 
dis trib u tors or dis tri bu tion chan nels;

8.2.4 Sabita mem bers should not re main at meet ings  
with com pet i tors (in clud ing Sabita or any other meet ings or 
so cial gath er ings, how ever in for mal) at which prices or 
any of the fore go ing sub jects are dis cussed. If in doubt, 
leave the meet ing and en sure that your de par ture is a 
mat ter of re cord;

8.2.5 Sabita mem bers should con fine any dis cus sion at Sabita 
meet ings to top ics di rectly in volved in the pur pose of the 
meet ing and which are on the meet ing agenda. If any 
ques tions arise about the agenda, independent le gal ad vi ce 
should be obtained be fore at tend ing the meet ing;

8.2.6 Sabita mem bers should not ob tain in for ma tion about a 
competitor's busi ness (par tic u larly price lists or other pric ing 
in for ma tion) di rectly from the com pet i tor it self. This 
nformation can be obtained from sources other than the 
com pet i tor, such as dis trib u tors, pub lished price lists or 
other data gen er ally avail able to the trade;

8.2.7 Sabita mem bers should not pro vide competitors with price 
lists or other competitive information of their or any of their 
subsidiaries or other busi ness units; 

8.2.8 Sabita mem bers should doc u ment the source of in for ma tion 
ob tained about com pet i tors, e.g. the source of a 
competitor's price list and the date it was ob tained on the 
copy it self; 

8.2.9 Sabita mem bers should not team up with com pet i tors in 
or der to drive oth ers out of busi ness. 

8.3 Guide lines for Sabita 

8.3.1 Sabita and its em ploy ees must not fa cil i tate: 

8.3.1.1 dis cus sions on prices, dis counts and cal cu la tion 
for mu las, etc.;
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8.3.1.2 the shar ing of one mem ber's com pet i tively 
sen si tive in for ma tion with other mem bers; 

8.3.1.3 the pro vi sion of one mem ber's price lists and 
for mu las or other competitivel com pet i tively 
sen si tive in for ma tion to an other mem ber; 

8.3.1.4 dis cus sions or agree ments with 
com pet i tors re gard ing cer tain other terms of 
trade, in clud ing de liv ery terms, con trac tual 
guar an tees, in for ma tion on mar ket ing, mar ket 
ar eas and cus tom ers; 

8.3.1.5 il le gal dis cus sions be fore or af ter meet ings, 
at e.g.: 

a. din ner/bar;
b. air port; 
c. taxi; 
d. cus tomer events; 
e. in the customer's wait ing room. 

8.3.2 The more de tailed and cur rent the in for ma tion dis cussed or 
shared with com pet i tors, the higher the risk of vi o lat ing 
com pe ti tion law;

8.3.3 To avoid par tic i pat ing in any vi o la tions, the fol low ing 
ad di tional guide lines should be fol lowed: 

8.3.3.1 anti-com pet i tive be hav iour aris ing out of 
in dus try as so ci a tion ac tiv i ties can be 
mini mised if for mal pro ce dures, in clud ing 
prep a ra tion and cir cu la tion of a writ ten 
agenda and min utes of meet ings, are 
fol lowed; 

8.3.3.2 all dis cus sions of com pet i tive mat ters such 
as prices and other terms of con di tions of 
sale, costs and fu ture pro duc tion and 
mar ket ing plans should be strictly avoided at 
both for mal meet ings and in for mal ses sions.
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8.3.4 Mem ber ship in in dus try as so ci a tions and 
par tic i pa tion in trade fairs is gen er ally 
ad van ta geous, but there are also po ten tial risks 
of il le gal dis cus sions dur ing such meet ings. 

There fore: 

8.3.4.1 ob tain the agenda of any meet ings 
  be fore hand;

8.3.4.2 if sen si tive sub jects are dis cussed dur ing 
meet ings of a trade as so ci a tion, do not 
par tic i pate. State your ob jec tion and leave the 
meet ing im me di ately. Sit ting si lently and 
lis ten ing to im proper dis cus sions is il le gal;

8.3.4.3 re quest that your ob jec tion and de par ture 
are re corded in the min utes; 

8.3.4.4 write a short re port for your own file. 
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9 Watch your lan guage 

9.1 Take care with your lan guage in all busi ness com mu ni ca tions, 
whether in writ ing or in the course of tele phone con ver sa tions or 
meet ings. Care less lan guage could be very dam ag ing should Sabita 
or any of its mem bers be sub ject to an in ves ti ga tion by the 
com pe ti tion au thor i ties or become in volved in lit i ga tion with an other 
com pany. A poor choice of words can make a per fectly le gal ac tiv ity 
look sus pi cious;

9.2 Many in ter nal doc u ments are likely to come un der scru tiny dur ing an 
in ves ti ga tion or le gal pro ceed ings in volv ing a third party, even those 
which might be considered con fi den tial such as di a ries, tele phone 
call re cords or per sonal note books. Doc u ments in this con text are 
not lim ited to pa pers, but will in clude any form in which in for ma tion is 
re corded: in clud ing com puter re cords and da ta bases, e-mail, 
mi cro films, tape re cord ings, films and vid eos, all of which may be 
ex am ined;

9.3 Mem bers should there fore ad here to the fol low ing guide lines: 

9.3.1 con sider carefully before recording anything in writing; 

9.3.2 if any issue is considered to be sensitive, legal advice or the 
opinion of a com pli ance of fi cer should be obtained be fore the 
matter is committed to pa per;

9.3.3 members should be aware that anything committed to paper 
may one day be made public;

9.3.4 any sug ges tion that an "industry view" has been reached on a 
par tic u lar is sue, e.g. price lev els, should be avoided;

9.3.5 lan guage which falsely sug gests col lu sive con duct, e.g. 
"industry agreement" or "industry policy" should be rigorously 
avoided;

9.3.6 vocabulary which implies guilt (such as “please de stroy/de lete 
af ter read ing”) should be avoided;

9.3.7 any spec u lation about whether an ac tiv ity is le gal or ille gal 
should be avoided;
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9.3.8 do not write any thing that im plies that prices 
are based on any thing other than a Sabita 
mem ber’s in de pend ent busi ness judge ment;

9.3.9 do not keep pa pers for any lon ger than pro vided for in your 
Doc u ment Re ten tion programme;

9.3.10 avoid keep ing many dif fer ent ver sions of the same 
doc u ment in your files or com puter sys tem;

9.3.11 state clearly the source of any pric ing in for ma tion (so it does 
not give the false im pres sion that it came from talks 
be tween Sabita mem bers). 

9.4 Doc u ments which con tain care less and in ap pro pri ate lan guage may 
make per fectly legal con duct appear sus pi cious or col lu sive. Time 
spent in writ ing clearly and fol low ing these guide lines are an 
im por tant part of com pli ance ef forts.

9.5 E-mail and Voicemail 

9.5.1 E-mail and voicemail can of ten con tain even more 
dam ag ing state ments than let ters or mem o randa, be cause 
they are usu ally sent or left ca su ally, in the false be lief that 
they are con fi den tial or will be de stroyed af ter a short time. 
Both e-mail and voicemail mes sages can be ac cessed 
dur ing an in spec tion by the com pe ti tion au thor i ties or in 
le gal pro ceed ings. They are re garded as a par tic u larly good 
source of in for ma tion be cause they are stored by time and 
date and can give a full pic ture of what was done and said.

9.5.2 Members should there fore: 

9.5.2.1 take as much care in send ing mes sages 
by e-mail or leav ing them on voicemail as 
when send ing a let ter or mem o ran dum. It 
should be as sumed that all e-mail or voicemail 
mes sages may be read or heard by oth ers;

9.5.2.2 keep in mind that e-mail and voicemail 
mes sages, even if de leted, leave a po ten tially 
dam ag ing re cord that may have to be 
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pro duced to the com pe ti tion au thor i ties or in 
le gal pro ceed ings; and 

9.5.2.3 par tic u lar cau tion should be ex er cised with 
mes sages sent to or re ceived from out side the 
com pany over the internet. Re mem ber that 
e-mail mes sages are of ten ap pended to other 
e-mail mes sages and may be for warded or 
re plied to sev eral times. 

9.6 Com mu ni ca tions with in-house and ex ter nal law yers 

9.6.1 This sec tion of the Pol icy con tains guide lines which must be 
fol lowed in or der to as sist Sabita or any of its mem bers in 
claim ing le gal pro fes sional priv i lege for com mu ni ca tions 
with in-house and ex ter nal law yers;

9.6.2 Sabita and its mem bers are in some cir cum stances able to 
pre vent the dis clo sure of com mu ni ca tions with their ex ter nal 

or in-house law yers on the ground that the 
com mu ni ca tions are pro tected by the right of le gal 
pro fes sional priv i lege, and can there fore be kept 
con fi den tial;

9.6.3 To en able Sabita and its mem bers to sub stan ti ate any claim 
of le gal pro fes sional priv i lege which it may wish to make in 
or der to pro tect the con fi den ti al ity of com mu ni ca tions with 
ex ter nal law yers, the following guide lines must be 
adhered to: 

9.6.3.1 make sure that each re quest for le gal 
ad vice clearly dis plays the name of in-house 
or ex ter nal law yers, and that the words 
“Priv i leged and con fi den tial re quest for le gal 
ad vice” ap pear at the be gin ning of the 
com mu ni ca tion;

9.6.3.2 do not send cop ies of your com mu ni ca tions 
with in-house or ex ter nal law yers to any one 
else;

24



9.6.3.3 do not, in the same com mu ni ca tion, 
also seek the le gal de part ment’s views 
on non-le gal mat ters, even if they are 
re lated to the orig i nal re quest for le gal 
ad vice;

9.6.3.4 if you are re ply ing to a re quest for 
in for ma tion from ex ter nal law yers, en sure that 
the words “Priv i leged and con fi den tial,  
Pre pared at the re quest of the Le gal 
De part ment” ap pear at the be gin ning of your 
re ply;

9.6.3.5 do not re fer to com mu ni ca tions be tween 
non-law yers as be ing “priv i leged and 
con fi den tial”, even where Sabita's le gal 
de part ment re ceives a copy of such 
com mu ni ca tion;

9.6.3.6 all com mu ni ca tions pass ing be tween you 
and in-house or ex ter nal law yers should be 
kept sep a rately in files marked “Priv i leged and 
con fi den tial”;

9.6.3.7 when deal ing with third par ties, mem bers 
should not re fer to le gal ad vice re ceived by 
Sabita with out the prior con sent of Sabita's 
ap pointed law yers;

9.6.3.8 in cases where it may be ap pro pri ate to 
re fer to le gal ad vice when deal ing with third 
par ties, the best course is to re fer to a 
sep a rate re cord of the ad vice which has been 
pre pared by Sabita's ap pointed law yers. 
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10 Deal ing with en qui ries 

10.1 Tele phone En qui ries 

10.1.1 Any en quiry received from an ex ter nal law yer should be  
trans ferred to the in-house or ap pointed law yer 
im me di ately. Do not an swer any ques tions;

10.1.2 Any en quiry received from an in spec tor or other 
gov ern ment of fi cial should be transferred to the in-house 
law yer or com pli ance of fi cer im me di ately. If coun sel is not 
avail able, do not put it through to an other per son but note 
down the name of the caller, the pur pose of the call, the 
name and num ber of the in spec tor and his/her con tact 
tele phone num ber. Re cord any other in for ma tion he/she 
gives you, such as the date and time of a po ten tial 
in spec tion. All of this in for ma tion should be passed on to the 
le gal or com pli ance de part ment as soon as possible;

10.1.3 Cau tion should be ex er cised when telephonic enquiries are 
re ceived about who does what within your busi ness. Do not 
an swer en qui ries un less you are cer tain that they are bona 
fide, that you know who the caller is, and the reason the 
in for ma tion is being requested.

10.2 Vis i tors 

10.2.1 If one or more in spec tors ar rive in per son, ask to see their 
iden tity cards (and write down their names, the name of 
their or gani sa tion and the time they ar rived). Con tact your 
le gal or com pli ance de part ment im me di ately or, in their 
ab sence one of your se nior man ag ers des ig nated to deal 
with this sit u a tion. Keep the in spec tors in the re cep tion area 
where you can see them un til the in-house/ap pointed 
law yer, com pli ance of fi cer or man ager ar rives;

10.2.2 Do not al low the in spec tors to wan der round the 
build ing, or to enter a room con tain ing official files or 
re cords. 
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11 Gen eral 
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Mem bers should note that be cause com pli ance with com pe ti tion
laws are so im por tant and the con se quences of vi o la tion so se ri ous,
this Com pe ti tion Pol icy and guide line must be strictly ob served at all
times.



Notes
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